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reflected the various social, demographic, and economic conditions of the
carly settlements. In some plantation societies, such as Maryland and Vir-
ginia, dower included personal property—slaves—as well as real property,
whereas women in New England received dower only in real property from
the seventeenth century onward. Clearly, southerners perceived a benefit in
granting widows rights to slaves and farm implements that northerners did
not. The distinction may reflect the demographic realities of the two regions
in the first decades of settlement, because southern men died earlier than
New Englanders, and left behind them young widows with minor children to
support.® Women in the South needed to keep estates together for the good
of the family. New England wives, usually widowed at middle age or later,
could depend on grown children for financial assistance. Laws in Connecti-
cut and Massachusetts therefore reflected the expectation that women would
be looked after, whereas southern dower provisions demonstrated a greater
commitment to women’s autonomy.

DETRIMENTAL COLONIAL DOWER REFORMS

The deviation of Maryland and Virginia law from English rules on com-
mon law dower produced a beneficial effect for women. In Connecticut
and Pennsylvania, seventeenth-century developments in the law on dower
brought changes that were detrimental to the legal status of women rather
than helpful. Attempts by lawmakers to simplify the rules of inheritance in
these two colonies worked to reduce the rights of women to family property.
In Connecticut and Pennsylvania women received dower only in the real
property that their husbands possessed at death. In Pennsylvania all debts
had to be paid before a widow received dower, and in Connecticut the courts.
did not recognize the right of survivorship for tenants by entireties.

Under the common law, widows received dower in all real property owned
by their husbands at any time during the marriage. If a man conveyed
property without the consent of his wife, she could claim dower in the lands
after his death. Of the colonies studied, only Connecticut and Pennsyivania
did not follow traditional guidelines for determining dower. There widows
possessed rights in the lands that they brought to their husbands or inherited,
but they did not have absolute rights to the lands their husbands owned
before marriage or purchased during marriage. Men freely alienated or
mortgaged their own real property; wives had no veto privilege over any
disposition their husbands cared to make.

The oldest printed edition of Connecticut laws allowed widows dower

PROVISIONS FOR WIDOWS 161

according to common law tradition. In 1656 the courts guaranteed a widow
one-third to one-half of the real property owned by her husband, “to his own
use, cither in possession, reversion, or remainder, within this Jurisdiction, at
any time during the marriage.” A new statute enacted in 1673 read differ-
ently It stated that a widow “shall immediately after the death of her Hus-
band have right and interest by way of dower in and to one third part of the
real estate of her said husband that he stood of at the Gme of his decease.™”
Thus widows lost on two points: their right to dower was reduced sharply,
and they possessed no leverage to influence the property transactions of their
spous

_ Swit discussed the restrictive dower rule briefly in his treatise on Con-
necticut law. He believed that the rule was necessary, practical in its elimina-
tion of widows’ liens on real property. With many of his pecrs, Swift regarded
dower as an “inconvenient encumbrance” on the alienation of lands. As such
it was “repugnant to the policy of our laws."®® Swift believed that seven-
teenth-century lawmakers viewed dower in a similar light, and so they en-
acted statutes restricting its damaging effccts. The reformed dower rule may
have been progressive in giving men more freedom to alienate real property,
but it did not take into account the fact that women still lost all of their
property rights when they married, Remember also that until 1723 Connecti-
cut law did not recognize the separate rights women exercised over their own
lands under the common law, Men gained absolute title to the realty of their
wives at marriage, just as they did to personalty. After 1723, lawmakers did
accept rules that allowed women 1o retain title fo their own lands, but
inheritance law remained unchanged with regard to widows’ rights in their
husbands’ lands.

In establishing a new, more restrictive dower policy, Connecticut acted
upon impulses usually associatcd with the nineteenth century. England, for
example, did not cnact a similar statutc until 1833, when it finally moved to
end widows’ liens on the estates of their deceased husbands. The Dower Act
of that year placed Englishwomen on the same footing as women in Con-
necticut, by allowing husbands total freedom 10 sell or morigage their own
property. After 1833, widows in England received dower only at the pleasure
of their husbands, who could deny them that support by alienating family
property before their deaths.® The fact that Connecticut laws long had
observed the need to facilitate conveyancing and restrict the liens of widows
indicates an early commercial emphasis in colonial America.

The Connecticut dower rule established itself so well that conflicts are
rare in the court records of the period. A single short case note from 1772
demonstrates the attempt of one widow to gain dower in the lands her
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expanding economy, with unusual needs for credit and the ready transfer of
landed property, is demonstrated by the Connecticut and Pennsylvania exam-
ples. By the end of the eighteenth century, moreover, economic expansion
had become a primary goal of the new United States. In postrevolutionary
America, tenants in dower faced an increasingly uncongenial economic and
legal environment, one in which their interests were perceived as a “clog” to
development and thus detrimental to the goals of heirs, creditors, and society
atlarge.?S Although the reform of dower laws is primarily a story of the mid-
and late nineteenth century, we can trace here some of the first steps toward
the development of a new standard.

I:OSTREVOLUTIONARY REFORM IN THE SOUTH
Widows’ rights to real property presented problems when estates could
not be divided easily. Traditionally, courts assigned dower by “metes and
bounds,” that is, as a one-third or ane-half share of each piece of real
property owned by a deceased husband. If a man owned three farms, his
widow received a share in each rather than an entire farm. Division by metes
and bounds could be avoided only if all parties agreed to an alternative. Ofien
families and creditors did reach such agreements, because it served afl of
their interests to do so. Sometimes commissioners who had the task of
admeasuring dower shares provided alternatives themselves. If a piece of
property could not be divided without damaging its sale value or the rents and
profits, they ordered “special” assignments of dower. As Blackstone ex-
plained, “If the thing of which she is endowed be divisible, her dower must be
set out by metes and bounds, but if it be indivisible, she must be endowed
specially”sS If a man had owned a mil, for example, his widow might gain
rights to receive the income in every third month, or a third of the annual
income.

The Massachusetts assembly codified this area of the common law in
1701. At that time the colony specified by statute “that of inheritance that be
intire, where no division can be made by metes and bounds, so as a woman
cannot be endowed of the thing itselfe, she shall be endowed thereof in a
special and certain manner, as of a third part of the rents, issues or profits
thereof%7 The Massachusetts rule allowed a special kind of dower only
when an estate could not be divided, but it failed to define “indivisible.” In
Massachusetts and the other jurisdictions studied, custom, and the opinion
of individual heirs, commissioners, and judges determined assignments of
dower.%® Significantly, the Massachusetts statute did not delineate 2 widow’s

dower in land that was sold for the payment of debs or the support of the
family. Sales for these purpases occurred on a regular basis, as demonstrated
by the private acts passed to guarantee the rights of purchasers.” Because
dower remained exempt from attachment for the payment of debts until after
the death of a widow, it usually fell to courts of probate and the commission-
ers they appointed to determine, in cases of debt, just what dower was. In
some instances, they set off the dower share by metes and bounds, and sold
the remaining estate only. At other times they sold the reversion of the dower
estate along with the rest. Occasionally they sold the entire estate, and
granted the widow a share of the proceeds, gencrally a third of the sale price
of the land or a third part of the interest from the invested proceeds of the
sale. The end of every disposition was a guarantee of income for a widow
from the cstate of her deceased husband.'™

In 1777 South Cagolina went a step beyond the common law, as codified by
MassacRusers, by allowing cat 7

tage !>
&ith:r a particular division was advantageous or not. In Executor of Clifford v.
Clifford (1785), the master in Chancery was asked “to inquire whether it will

be to the advantage of the minor to sell the land in bill mentioned, in
preference to the personal estate: Also to report what will be a compensation

to the widow for her dower.”'°* He recommended a sale, and the Chancery
ordered one.

By the end of the eighteenth century, South Carolina courts had deter-
mined that creditors’ interests could make divisions sufficiently damaging to
warrant granting widows cash in licu of their traditional thirds. As a result,
they began to consider the debts of an estate before ‘2dmeasuring dower by
metes and bounds. It became increasingly difficult for the wives of debtors,
particularly insolvent debtors, to claim traditional dower shares in estates;
inStead, they had to accept cash payments. ,)

The case that established a new precedent in this arca of the law was
Creditors of Scottv. Seott (1795).°3 The commissioners named to assign Sarah
Scott her dower gave her several whole pieces of property rather than one-
third of each one included in the estate. The creditors objected, claiming that
the dower property included the most valuable part of the estate and there-
fore hurt their interests. In their suit to overthrow the assignment, they
pointed out that dower could be assigned in only one of two ways, either by
metes and bounds or, under the statute of 1777, as a payment in lieu of
dower. Granting a dowager whole tracts of land rather than dower by metes
and bounds was illegal, they claimed.
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The Superior Court took time in considering its decision on the case.
After hearing the arguments of counsel, Chief Justice Rutledge and Justice
Bay postponed their decision overnight. They observed, “As this is a new
case, and is to form a precedent, it therefore ought to be solemnly decided.
‘We will consult the other judges, and give our opinion on the return day”
They were still unresolved on the morrow, however. As the case report notes,
they needed more time for studying the issue: “On the return day, the court
considering the novelty and magnitude of the case, ordered the great ques-
tion, to wit, whether the commissioners could assign the whole dower out of
ane tract, to be argued again next term.”'** Ultimately, the decision of the
court favored creditors' interests. The justices decided unanimously that
dower could be assigned in whole tracts only if all parties agreed. They asked
the commissioners to reconsider the situation of Mrs. Scott and assign her
dower either by metes and bounds or in a cash payment.

In Creditors of Seott v. Scott, the commissioners found it impossible to assign
dower by metes and bounds without damaging the whole estate, which
consisted of seventeen separate pieces of property. They therefore appraised
the estate and ordered a cash payment to the widow. With this decision,
Mrs. Scott’s claim on her husband’s estate ended. Freed from the encum-
brance of her life estate in one-third the rents and profits, the various pieces
of property could be sold more readily for the benefit of creditors.

In his discussion of the statute that instituted the new South Carolina rules
on dower, Chief Justice Rutledge took care to praise its benefit for widows:
“The act of assembly in this state was made, not to vary the right to dower,
but to institute 2 more easy and certain mode of obtaining it. From the
peculiar situation of this country, and the great disadvantage, sometimes to all
partics, that may attend the dividing of a plantation, the commissioners are
vested with powers to assess a sum of money, not as dawer, but in lieu of
dower.”*5 Despite Rutledge’s optimism, however, it is difficult to believe that
a cash payment could always substitute adequately for the traditional life
estate. Perhaps the selling price of a house or store did not equate with its
value as a place to live or work. A cash payment in fieu of dower, moreover,
ignored a widow’s emotional attachment to a certain piece of property. Off-
setting these disadvantages was the widow’s right to take her money abso-
lutely. Whereas a dower cstate had 10 be tumed over to her husband’s
creditors or heirs at her death, the cash payment was hers to employ as she
saw fit while she lived, and 10 bequeath by last will and testament. If she died
without a will, her property descended to heshejrs rather than her husband’s.
Some women actually may have preferred a payment that carsied these rights
over dower.
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It is clear that the shift in the dower law of South Carolina worked
significantly to the advantage of creditors. No longer did widows’ lfe estates
reduce the purchase price of lands sold on execution for debt. The statute
therefore indicates a commercial bias in the laws of the state. The South
Carolina assembly had developed a neat means of eliminating widows’ dower
estates whenever they proved disadvantageous. After 1777, creditors could
force a sale if they chose to do 50.1°6

In addition to changing the nature of dower in cases of debt, South
Carolina moved after the Revolution to reform another awkward feature of
the common law rules on inheritance, the widow’s ife estate. In 1791, at the
same time the sute abolished primogeniture, the assembly ordered that
henceforth in all cases of intestacy widows could take their shares of estates
in fee simple rather than for life.'? Significantly, the new rule did not replace
dower; it simply scrved as an alternative for the widows of intestates. Widows
who renounced their husbands’ wills could claim only lfe estates, and the
widaws of insolvent debtors could protect their shares only by requesting
dower. If an intestate’s widow took a fee simple interest under the statute of
1701, it could be seized by her husband’s creditors, whercas dower lands
continued to be exempt until after the death of the widow.

Despite these limitations, the revised South Carolina law on intestacy
marked a radical step forward for women, For the first time a state recog-
nized the absalute rights of widows to family property. Perhaps equally im-
portant, the staute also reduced the rights husbands held as tenants by
curtesy, making them the equivalent of widows’ rights. The statute read, “On
the death of any married women, the husband shall be entitled to the same
share of her real estate as is hercin given to the widow out of the estate of the
hushand, and the remainder of her real estate shall be distributed among her
descendants and relations in the same manner as is herctofore directed in
case of the intestacy of a married man.”'“ As tenant by the curtesy, then, he
could claim one-third to one-half of his wife's realy in fee simple, but he lost
the right to control the whole for his lifetime. He also lost his traditional right
to claim all of his wife’s choses in action at her death; now his right extended

nly 0 a third. '

Afier the Revolution, Maryland also moved 10 revise its law on widows’
dower rights. Although Maryland did not duplicate the South Carolina
reforms on intestate estates, it did codify rules on cash payments to widows
with an eye toward protecting widows’ interests. Unlike South Carolina
widows, Marylanders did not up dower when creditors pushed
their claims on an estate. Ins iutionary Maryland courts granted
“widows 2 chaice between dower and a cash sum in lieu of dower. In 1792, for
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example, the creditors of Thomas Howe Ridgate sued his widow for payment
of the debts of her deceascd husband.”*® They asked the Orphans Court 1o
order sale of the real property belonging to the estate. Mrs. Ridgate stated
that she had no objection to a sale, if it were made subject to her claim of
dower. Although offered an eighth of the purchase price, Mrs. Ridgate
elected to take a traditional dower share. As a result, the lands were sold
subject to her dower claim, so that the final disposition was complicated and
probably harmful to creditors. Mrs. Elizabeth Dowson faced the same alter-
native when her husband died in insolvent circumstances.**' Like Mrs. Rid-
gate, she agreed to a sale of family property “if the Value of her Dower in said
property is secured and paid to her™** Here the widow accepted a cash
payment in lieu of dower. In 1796 she received one-eighth of the proceeds
produced by selling her husband’s real estate.

DETERMINING THE CASH VALUE
OF DOWER SHARES

A major problem remained for the courts to solve—determining what consti-
tuted an equitable cash payment. Initially, South Carolina courts followed the
old common law rule and gave widows a full third of the purchase price. It
did not take long, however, for judges to realize that they were being overly
generous in ordering dispositions that gave women the right of absalute
ownership rather than simply a life estate. In Heyward v. Cuthbert (1814),
Justice Smith of the South Carolina Constitutional Court objected to a
payment of one-third the purchase price of a man’s lands to his widow, noting
that such a payment represented an increase over the traditional dower
share.””3 Increasing dower rights was not the intention of the legislature in
enacting the statute of 1777, Smith claimed. Rather, the statute was designed
to provide a remedy for cases in which partitioning an estate proved detri-
mental to the interests of heirs and creditors. As Smith saw the situation, “To
give one third of the fee simple value, is a gross departure from the spirit, as
well as the letter of the act. Besides it is transcending the original intention of
this reasonable provision for widows. The object of this humane law was not
to enrich the widow to the detriment of creditors, and the impoverishment of
the rest of a man’s family; but for the sustenance of the wife, and the nurture
and education of the younger children; and this was to determine on the
death of the widow™"'4

Courts realized that widows’ thirds could vary in value considerably de-

pending on the age and health of the woman. To a widow of twenty, a life
estate signified much more than it did to a widow of sixty. Jurists needed to
develop a useful system for proportioning estates between widows and other
heirs or creditors, In Maryland, eighteenth-century cases involving cash
payments to widows gave women one-eighth of the purchase price of their
husbands’ lands regardless of the age of the widow.'*S The figure probably
was derived from contemporary English decisions that also placed the value
of a life estate at one-eighth of the purchase price, but it was not based on
sound principles. In 1799 the legislature attempted to establish a more
equitable guideline. It enacted a law ordering that in selling intestates” es-
tates, chancellors could give widows up to one-seventh of the proceeds, and
not less than one-tenth, “according to the age, health and condition of such
widow! 1

Although the new statute established boundaries, it did not satisfy the
needs of judges who faced the difficult task of dividing estates. In 1803 the
Chancery Court of Maryland decided to confront the problem of determin-
ing widows’ shares. At that ime Chancellor Hanson discussed the issue in
detail, noting that the General Assembly had been remiss in failing to estab-
lish more useful guidelines for determining dower. The chancellor believed
that the rule outlined in the inheritance statute slighted younger women and
benetited older women, for “itis plain to common sense, that the dower of an
old woman cannat be equal in value to that of a young one” In an effort to
equalize payments, Hanson developed a table for determining the shares of
widows on the basis of age. His rules specified that “a healthy widow, not
exceeding thirty years, shall be allowed one-sixth of the net amount of sales;
if above thirty and not exceeding thirty-seven, one seventh; above thirty-
seven and not exceeding forty-five, one-eighth; above forty-five and not
exceeding fifty, one-ninth; above fifty and not exceeding fifty-five, one tenth;
above fifty-five and not exceeding sixty, one-eleventh; above sixty and not
exceeding sixty-five, one twelfth; above sixty-five and not exceeding seventy,
one sixteenth; after that age all allowed one twentieth.”**7

Maryland jurists relied on books such as Simpson s Algebraand Dr. Halley's
Tuble of Observations for determining the duration of life for individuals of
different ages. A widow of forty-two, for example, “had an even chance of
living twenty-two years,” according to the courts."** These books were em-
ployed in England to determine the value of life and reversionary interests,
but on the whole Marylanders did not respect them for their accuracy. In
deciding one case, the Maryland Court of Appeals noted the unlikelihood of
an English life table’s applying to residents of Maryland. The probability of
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life varied significantly among regions according to latitude and climate, As
the judicial opinion read, “Would ables, suited for the lowlands of Louisiana,
furnish any index of the duration of human life in the hightands of Maryland?
And, even in our own state, could any dependence be placed in the calcula-
tion of the value of an annuity, or of a reversion expectant upon a life, which
would say, that as great a probability existed for the duration of human
life amid the marshes of the Chesapeake Bay, as in the mountains of Al-
legany?™9

In Williams® Case (1827), the Chancery Court noted other problems and
discrepancies in current Maryland practice.'*® The chancellors disliked in
particular the continuing legislative restriction to an upper limit of one-
seventh and a lower limit of one-tenth. The guidelines encompassed all
wormen between the ages of fifteen and eighty, whose life expectancies varied
from forty-seven to six years. In the mind of the Chancery the legislative
formula was unreasonable and needed revision. At the same time, the chan-
cellors also voiced their disagreement with the table developed by their
predecessor in 1803. The opinion on Hilliams’ Case discussed four errone-
ous assumptions employed by Hanson in constructing his figures and con-
cluded that the table was so defective that it could not provide ji
tice. Moreover, the courts faced an insurmountable problem in determining
which standard, that established by the assembly in 1799 or the several
developed by Hanson and his colleagues on the Court of Chancery, should be
followed in determining dower shares. The various standards were “so con-
tradictory as to be utterly irreconcilable by any ingenuity or argument; and yet
being rules laid down by the Legislarure, or approved by the Court of
Appeals this court cannot, as in some other cascs, make an election to follow
any one in preference to another of them.” In concluding, the court observed,
“The subject can now only be extricated from the difficulties in which it has
becn involved by the Legislature.”**' The Maryland assembly did not accept
this challenge, despite its logic. No revision of the rules on apportioning
dower was enacted before the latter part of the century. Perhaps the assembly
perceived what some chancellors apparently did not, the injustice in granting
any widow, regardless of age, so small a proportion of her husband’s estate as
one-sixteenth or one-twentieth. Still propertyless under the laws of the state,
few women would consent to a sale if their interests were so restricted.

Othier states did not enact statutes imitating the South Carolina or Mary-
fand models for apportioning dower shares in cash during the period studied.
Presumably, in instances when parties requested sales or partitions of real
property, they followed local custom in granting dower. Without a detailed

stdy of local probate records, it is impossible to know how they handled the
problem. It is clear, however, that lawmakers continued to regard a share in
landed property as the surest and most equitable means of providing widows
with support.

RULES ON WASTE

Although land remained the key to economic security for widows throughout
the period studied, attitudes toward the use of land changed significantly over
time. As the nature and value of landed estates changed, so did artitudes
toward dower. A particularly useful aspect of the law for understanding the
relationship between widows’ rights and economic change at the end of the
eighteenth century is waste. As Morton Horwitz first pointed out, dower
rights in timber land became suspect in New England as more men came to
view land as an investment rather than a source of present support. What
Horwitz did not realize, however, was the extent to which this shift marked a
change from colonial policy. Before the end of the eighteenth century, all the
colonics and states studied allowed widows the right to clear woodlands for
planting, but Horwitz belicved that “only in the nineteenth century . . . did
American judges begin 10 argue that the English law of waste ‘is inapplicable
to a new, unseniled country’ because of its restraint on improvement of land,
even though the problem appears to have been central 1o eighteenth century
concerns as well.™'*

In Lngland, rules against felling trees, clearing and tlling new fields, and
working mines prevented some women from enjoying the full potential of
their dower estates. By enforcing these rules, the law sought to protect the
interests of future heirs. Courts enforced waste provisions sirictly to ensure
that heirs received the full value of the property descending to them.

In the American colonies, lawmakers loosened the rules on waste to ailow
women additional privileges. Although widows still encountered restrictions
against overworking lands and neglecting the upkeep of buildings and fences,
the definition of waste changed in one significant way: most courts allowed
tenants in dower to clear lands for planting. In England, the common law
prohibited the felling of trecs because the scarcity of timber made uncleared
lands extremely valuable. Farms could be damaged by the removal of trees. In
contrast, most American farms, particularly before the middle of the eigh-
teenth century, could only be improved by clearing woodlands. In addition,
colonial jurists realized that women who lived in developing areas necded to
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open new ficlds for"their own use. Dower in uncleared lands could not
provide women with adequate support, and many families owned woodlands
almost exclusively. '3
Jurists in America concluded that there was a significant difference be-
tween the colonial situation and that of the mother country with regard to the
cultivation of farmlands. They perceived the greater availability of land in the
colonies as an adequate reason for changing the law on waste. Note, for
example, the words of the Pennsylvania Supreme Court in deciding the case
of Hastings v. Crunkleton (1801): “There was a material difference between
the local circumstances of this state and of Great Britain, It would be an
outrage on common sense to suppose, that what would be deemed waste in
England, could receive that appellation here. Lands in general with us are
enhanced by being cleared, provided a proper proportion of woodland is
preserved for the maintenance of the place. If the tenant in dower clears part
of the lands assigned to her, and does not exceed the relative proportion of
cleared land, considered as to the whole tract, she cannot be said 10 have
committed waste thereby”?4
American lawmakers still warned widows against damaging dower lands by
extravagant use, sometimes through clauses inserted in statutes on dower. In
1701, for example, Massachusetts cnacted a statute on assignments of dower
which stated that a widow “shall be liable to action for any strip or waste by
her done, committed or suffered.”**s Widows who remarried could be held
responsible for waste committed by their second husbands. In Armistead v.
Swiney and Wife (1732), a Virginia court held a widow responsible for the
unscrupulous behavior of her second spouse.’* As counsel argued, “This
wasting is to be considered as her own Act being occasioned by her folly in
Marrying such a Husband »*27
Although statutes and legal precedents forbidding waste appeared in the
records, the definition varied from case to case. Most important, in place
of the strict common law provisions against clearing woodlands, American
courts adopted a flexible standard more applicable to the colonial situation,
An early Maryland case, Denwood v. Winder (1770), demonstrates the use of 2
unique American standard.** Here a son sued his mother and her second
husband, charging waste in the clearing of woodlands for planting, Mary
Winder defended her actions by pointing out to the court that all the lands
granted to her as dower were woodlands. When her first husband died she
had five minor children to support. There was nothing else for her to do but
clear the lands assigned to her and plant them. Moreover, she argued, her
efforts had improved the value of the property, not reduced it. When she took
over the property it was a wildemness, with only two small log houses fo

provide her family with shelter. Subsequently she built a house with a sepa-
rate kitchen that boasted a brick chimney, a smokehouse, cornhouse, slave
quarters, and other outbuildings. Mrs. Winder claimed that she had cleared
n0 more of the land than was necessary for her own suppart and the mainte-
nance of her children. The chancellor agreed with her. He levied no charge
for waste of the lands.

In Pennsylvania, lawmakers changed the law on waste by statute, thereby
removing from the courts the chore of establishing a new definition. Section
fourteen of “An Act for Establishing courts of Judicature” (1710) gave the
courts of common pleas jurisdiction over all actions concerning waste. It also
established a new standard on waste: “No falling or destroying of timber trees
for the necessary improvement of land or making plantations, nor the falling
of timber trees for building or repairing any houses upon such plantations,
nor the felling and curting of wood and timber for any other use, unless the
same be sold or carried off from the land it grew on, shall be adjudged waste,
punishable within this province”'*® These provisions imply the rationale
behind modifying the common law rule on waste. The assembly approved of
clearing farmlands, but not of selling timber for a profit. The distincton
meant a great deal in Pennsylvania in 1710, when most lands were undevel-
oped and the nced for farmlands was great.

In Hastings v. Crunkleton we see the Pennsylvania Supreme Court applying
the state’s definition of waste, The case report reveals that the heir assigned
Elizabeth Crunkleton her thirds, “and on her taking possession, she cut
down timber and cleared lands, part of what was allotted to her.”'3° Although
the widow’s behavior constituted waste under the common law, the Pennsyl-
vania court sanctioned her action. In Pennsylvania, when courts determined
cases on waste they had to give consideration to the type of land assigned toa
widow as dower. Here the land was all uncleared, and worthless for providing
support unless it could be converted into farmland. To restrict her was
absurd, and therefore the court ruled that a “tenant in dower may clear
woodland assigned 1o her in dower, provided she does not exceed a just
proportion of the whole tract'31

Like Hastings v. Crunkleton, most early nineteenth-century cases continued
1o rurn upon a revised definition of waste established in the colonial period.
James Kent believed that most states enforced a flexible standard on waste.

In his Commentaries he cited cases from Pennsylvania, New York, Virginia,
and North Carolina to demonstrate the point, and concluded, “If the land be
wholly wild and uncultivated, it has been held, that the tenant may clear part
of it for the purpose of cultivation; but he must leave wood and timber
sufficient for the permanent use of the farm.” In determining exactly what
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constituted waste, Kent noted, “It is a question of fact for a jury, what extent
of wood may be cut down, in such cases, without exposing the party to the
charge of waste.” In the United States, he concluded, the rules on waste had
been “enlarged” to make them “better accommodated to the circumstances
of a new and growing country”3* N N
Kent's analysis applied even in a state uki\Soum Carolina, where the use
of slaves presented special problems to iuﬁsts‘:haggth’Z defining waste.
Paslay v. Byrd (1822), tried by the South Carolina Court of Chancery, con-
cerned a situation similar to that seen in the Maryland case of Denwood v.
Winder."33 Here a man wrote a will in which he gave his plantation to his wife
for her fife. He charged her with raising their children, who were the residu-
ary legatees. The widow remarried, and her children subsequently sued her
and her second husband for waste. They charged their mother with clearing
lands for planting and keeping improper accounts. In her defense, Mrs. Byrd
argued that although she had cleared new fields on the farm, doing so was
necessary for the support of the family. The chancellor agreed, and despite
his belief that waste had been committed by the mother, he supported her
actions. He wrote, “The rule of our Law, borrowed from the English Com-
mon Law and not altered by any Statute, certainly is that a tenant for life is at
liberty to cut down timber for fire wood, fencing & such ordinary uses: Butis
not permitted to clear bodies of woodland for planting” There were “pecu-
liarities” in this case, however, which prevented him from enforcing the
common law rule. The husband had charged his wife to keep the estate
together for her own and the children's support. The family estate in slaves
required extension of the fields available for planting. If new fields were not
cleared, the slaves who were reaching adulthood and their greatest capacity
for labor could not be employed fully. The chancellor’s remarks reveal his
belief that waste in South Carolina meant something very different from
waste in England, owing partly to the nature of slave property. He explained,
“His [the testator’s] Estate in Slaves was increasing & more labourers grow-
ing up, who would require more land to be cleared, if the open land were not
sufficient, for them; or if part of the cleared lands was so much worn out as to
render it expedient that more land should be cleared for the benefit of the
family such clearing cannot reasonably come under the denomination of
waste” 134
South Carolina courts allowed widows to plant whatever dower lands they

required for the full employment of their slaves, both the slaves they inhe:
ited from their husbands and the slaves they owned in their own right. If |
womea cut down timber and cleared lands 10 do 50, the courts supported |
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them, even though they recognized the damage rendered to lands by over-
planting. Tor cxample, in the case of Mackic v. Alston (1806), a widow owned
slaves under a marriage settlement in addition 1o the slaves bequeathed to her
by her husband.'? When she attempted to employ all the slaves on her
dower lands, the heirs of her hushand objected, claiming that she could use
only the slaves granted to her by her husband. Any other action constiruted
waste, But the South Carolina judiciary supported the right of Mrs. Mackie
to employ all her slaves. They noted that the will written by her husband did
not restrict her ability to farm the land with her own slaves. Until her death,
the court ordered, Mrs. Mackie must be permitied to work the lands as-
signed to her as dower in whatever manner she pleased.

“Although most state courts continued 1o apply  liberal interpretation on
waste in the nineteenth century, courts in Connecticut and Massachusetts
became more restrictive.'® They began to distinguish between woodland
and clearcd land in their decisions on admeasurements of dower, and to rule
against widows’ rights to cut timber. The shift in anitude toward waste
indicates the increasing value of uncleared lands in the two states, and
perhaps a dislike of widows’ liens on real estate as well.

In Crocker v, Fox and Wife (1701), the Connecticut judiciary first applicd its
more restrictive interpretation of waste W a case on dower.¥7 The case
involved a suit by an heir in reversion against a widow for “cutting and
destroying” the trees standing on her dower lands. The widow, Mrs. Fox,
argued that an action of waste could not be brought against a tenant in dower
in Connecticut. No precedent existed, and therefore the English rule on
waste could not be regarded as a part of the common law of the state, as the
appellant claimed. Although the court admitted that the English rule “does
not extend here,” it found against Mrs. Fox's right to clear her lands.’3* And
for the future, a remedy in all cases of waste would be available.

In Massachusetts, the law of waste agreed with that of Connecticut. Cases
decided in the carly nineteenth century established the rule that widows.
could not have dower in timber lands. As in Connecticut, earlier decisions
were not similarly harsh, In Nash v. Boltwood (1783), a widow had received
dower in uncultivated lands her husband conveyed without her consent. As
reported in a later case, “In the action of Nask v. Bultwood, the land in which
dower was demanded had been conveyed, by the husband of the demandant,
when it was in a wild and unimproved state, incapable of any yearly rent or
profit; and although, after the conveyance, great improvements had been
made by the grantec, and those claiming under him, the demandant had
judgment.”3
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By 1808 the Massachusetts courts were reevaluating their rules on dower.
Lands in the state continued to increase in value, and many men bought
woodlands not to clear and farm but to hold for investment. If dower accom-
panied by the right to clear land for cultivation were granted in such property,
the intent of the purchasers would not be realized. Children or other heirs
‘might inherit farmland valued lower than the equivalent estate in timberland.
‘Thus changing economic conditions in the state had made a new dower rule
essential. In Massachusetts, the first movement toward developing a new
standard on dower and waste appeared in the decision on Leonard v. Leonard
(1808).1+

In admeasurements of dower, Massachusetts courts took care to give
widows land that could produce one-third of the yearly rents and profits of
the whole estate. They did not give widows a third of the quantity of the land,
‘without attention to its productive value. In this way they could be sure that
widows received property capable of providing them with support, In Leonard
v. Leonard, the court ruled that because woodlands yielded no income at all,
they should not be considered in admeasurements of dower. Instead, widows
should reccive their thirds only in lands that produced annual income. Al-
though such an interpretation would benefit some women, it reduced the
dower share of Desire Leonard because “a considerable part” of her hus-
bands estate was woodland and therefore unproductive. In defending its
decision, the court claimed, “This rule is adopted equally o protect widows
from having an unproductive part of cstate assigned to them, and 10 guard
heirs from being left, during the life of the widow, without the means of
support.'+!

In Connerv. Shepherd (1818), the Supreme Judicial Court of Massachusetts
confirmed its earlier ruling.'+* It decreed that a widow could not have dower
in timberlands at all, and explained its reasoning more carefully than in the
case of Desire Leonard. According to Chief Justice Parker, there were sev-
eral important reasons for denying widows dower in uncultivated tand. First,
such land was not useful to widows because it could not produce a yearly
income. Tenants in dower could not clear it because doing so would make
them vulnerable to a charge of waste. Parker realized that he was invoking the
technical, common law definition of waste when he made this argument; he
undoubtedly also knew that other states rejected that definition and allowed
widows to clear dower lands, just as Massachusetts had done in the past. But
according to Parker, “It is not an extravagant supposition that lands actually
in a state of nature may, in a country fast increasing in its population, be more
valuable than the same land would be with that sort of cutivation which a

tenant for life would be likely 1o bestow upon it; and that the very clearing of
the land, for the purpose of getting the greatest crops with the least labor,
which is all that could be expected from a tenant in dower, would be actually,
as well as technically, waste of the inheritance” Second, granting widows
dower in woodlands might obviate the speculative end of the purchasers who
had intended the property “as a future fund for their posteriry, increasing in
value with the population and improvement of the country” Third, Parker
expressed his fear that dower in woodland would serve as a burden both to
heirs and to society at large, because it would make the property inalienable
for the life of the widow. Lands purchased for speculative purposes had to be
transterable, or the investment might fail. In such a situation, dower served
only “as a clog upon estates designed to be the subject of ransfer” It is
interesting that Parker emplayed the same term used by Blackstone to explain
the replacement of dower by jointures among wealthy English families in a
much earlier period. '3 Dower, apparenty, was regarded as a “clog” for
centuries before lawmakers finally gave widows the right to fee simple inter-
ests rather than life estates.

Morton Horwitz, who discussed the Conner suit in his stdy of nine-
teenth-century American courts, believed that the case marked an attempt to
reduce the dower rights of widows generally. He emphasized Parker’s obser-
vation that a widow’s thirds often became an awkward encumbrance on the
transfer of property. In Massachusetts, according to Horwitz, the courts tried
10 reduce the damaging effects of dower by establishing precedents such as
Conner . Shepherd that worked to reduce dower rights.'# Thus they followed
in the footsteps of their colonial predecessors, who also did damage to dower
in an attempt to promote ease of alienation.

Horwitzs perspective has validity. Courts in the nincteenth century did
regard dower as a barrier to economic development in many cases. Dower
also complicated conveyances and produced suits at law over admeasure-
ments and the use of the property, Dower hampered the partitioning of
estates, and perhaps most dangerous, it denied creditors payment of debts for
long periods of time. Massachusetts and Connecticut courts therefore at-
tempted to reduce the problems associated with dower by restricting the
rights of widows 1o the estates of their husbands. Their action fit the pattern
already traced for New England law on women's property. Beginning carly in
the colonial period, lawmakers had not hesitated to reduce women's rights in
order 1o reach social, economic, or legal goals. In the postrevolutionary
period, the conservative tradition of the New England courts may have made
it easier for them to deny widows dower in uncultivated lands. Dower was not
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an inviolate area of the law to reformers in Connecticut and Massachuserts;
women’s rights in all areas of the law had yielded to the goals of policymakers
from the earlicst days of settlement.

Other states were more generous to widows, including New York. Al-
though the state assembly enacted a statute in 1787 forbidding waste by both
dowagers and tenants by the curtesy, it did not interpret the law as closely as
the New England courts."45 In New York, widows continued to receive dower
shares in unimproved lands, although courts recognized the difficulty in
determining a proper admeasurement in property that did not produce a
yearly rent or profit, and therefore technically could not contribute to a
widow's support. In such a case, however, the widow’s share could be appor-
tioned according to the purchase value of the land, rather than its productive
value. In Shaw v. White (1816), the state Supreme Court ordered such a
payment to one widow, whose husband had conveyed woodiands without the
consent of his wife.!40

The difference between New York and Massachusetts law on this point is
demonstrated well by comparing the decision on Hébb v. Townsend, heard by
the Massachusetts Supreme Court in 1822, with that of the New York
Supreme Court on Shaw v. White.'7 The circumstances of the widows in the
two cases were identical; both their husbands had conveyed unimproved
lands without their consent. Counsel for the Massachusetts woman even
referred to New York decisions in an attempt to convince the court of her
right to dower, arguing, “In New York it is sectled, that a tenant for life may
cut down trees in order 1o put wild land in a state of cultivation . . . and that
there may be tenant by the curtesy of wild land.” He observed that because
tenants in dower and by the curtesy were entitled to estates in the same kind
of land, it would be illogical to grant widowers tenancy by the curtesy in
woodlands, and at the same time deny widows dower.'#8 His reference to the
law of neighboring New York did not move the high court in his own state,
however. Justices there believed that the point was settled by the decision on
Connerv. Shepherd. Dower in Massachusetts was defined not as a share in the
value of land but rather as a share in its rents and profits. The court refused
to retreat from its new definition.

By supporting the right of widows to dwer in uncultivated land, the New
York judiciary was not necessarily expressing anticommercial atiitudes. The
middle and southern states were just as anxious as those of New England to
promote easy transfer of property and the rights of creditors. Unlike the New
Englanders, however, they sought ways to encourage expansion without re-
ducing the rights of widows. The legal developments on dower in Maryland
and South Carolina, for example, may have improved the position of widows
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while promoting the interests of creditors, purchasers, and future heirs,
Retorms in those jurisdictions stand in congrast 10 the restrictive actiuns ol
the New England states.

Although inheritance laws and practices varied considerably from place to
place and over time in colonial and early national America, one characteristic
remained constant, the enforced dependency of widows. Provisions govern~
ing the wansfer of family property, both those fashioned by the commen law
and those resulting from legislative enactments, assumed that cconomic
dependency for widows was a norm to be enforced. Lawmakers apparently
saw nothing inconsistent in their principles governing wives and widows.
They made wives economically dependent on husbands during marriage,
arguing under the principle of unity of person that this action was fair
because the husband had the legat obligation to support them both. Once the
husband had died, the courts did make his estate liable for the continued
support of his widow, but only at a level far below the standard of living
enjoyed by the two of them during marriage. Unless a woman owned land,
she had no guarantee that her share of the family estate would equal what she
had put into it. Thus, after a widow’s source of support had vanished,
the law continued to deny her the property she needed to maintain her
standard of living, despite the fact that there no longer existed a rationale
comparable to unity of person for doing so.

When wives died, widowers did not encounter an ¢nforced reduction in
their standard of living. Instead, they exercised the right to control all of their
wives’ property for life as tenants by the curtesy. In addition, of course, they
retained all their own property until death. Lawmakers ignored children’s
interests as long as fathers lived, but children and mothers had to share
family property immediately upon the death of the patriarch,

Different social policics on the property sights of widows and widowers
evolved in response to different attitudes toward the roles of men and
women. Early American society envisioned a dependent, subservient position
for women of all ages, but not for men at any point in their adult lives.
Inheritance rules reflected social realities. Obviously, lawmakers felt com-
fortable enforcing a system that made elderly mothers more likely to ask for
help from children than elderly fathers. Children, in turn, may have re-
sponded to the needs of mothers more generously than 1o the needs of
fathers, )

When widows of small means could not turn 1o adult children or other
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close relatives for assistance, their options were limited. If young enough,
they might remarry. The decision to take a new spouse might occur even
When a widow controlled the entire family estate during the minority of her
children. For women—and men—in early America, running a household
alone was difficult; the labor of a helpmate could mean the difference be-
tween a competent livelihood and financial need.

Far t00 often impoverished widows without family connections simply
could not get along. They needed public assistance. In many communities,
widows and single women living alone constituted the largest segment of
recipients of poor relief, They turned up in almshouses as well, In the
postrevolutionary period, some communities began to establish institutions
designed specifically to assist these members of the deserving poor. Women,
in New York City sought incorporation for their Society for the Relief of Poor
Widows with Small Children in 180z. Other New York women incorporated
“an Association for the Relief of respectable, aged, indigent females” in
1815.49 As early as 1810, women on the frontier in Whitestown, New York,
sought incorporation for their “Female Charitable Society,” one of only four
“Village Corporations.” Maty P. Ryan posits that by mid-century women in
upstate New York provided vital assistance to the poor, orphans, and women
in need.’* Suzanne Lebsock has documented women’s charitable activities
on behalf of members of their sex in Petersburg, Virginia, and she has sug-
gested that Petersburg women represented a national movement.’s' Men’s
charitable activitics in the early nineteenth century also frequently focused on
widows and orphans.'s* Among the poor, widows met the qualifications
necessary to excite public sympathy and assistance.

Ifa widow owned enough property, she might choose fo remain single no
matter what her age. Lebsock’s research indicates that women with property
adequate for their support remarried less often than those of lower cconomic
standing. This finding, in combination with evidence demonstrating that
South Carolina widows entering into new unions made marriage setdements
more often than other women, points toward an intriguing conclusion. Al-
though men continued 10 enforce common law rules on marital property,

wwomen disliked the limited nature of their property rights under covermre.
When possible, they expressed their dissatisfaction actively, in forms ranging
from a refusal to remarry to reliance on marriage settlements. Somewhat
later, by the middle of the nineteenth century, women were taking even more
active steps. They were agitating for passage of the married women's prap-
erty acts and reforms in inheritance statutes that spelled increased financial
independence for all women.

The tremendous variation evident in early American ruies on !nalrﬁ:d wom-
en's property rights teaches us 1o be wary of casy generalizations. Each
jurisdiction developed its own system of complex and changing rules for
governing the legal status of women. As a resul, anly by studying several
areas of the law in a number of colonies and states is it possible to gain 2
general understanding of the relationship between property and wemen's
rights. Past studies have suffercd from a failure to cast the net widely enough.
Given the complexity of American law, one or two examples of auw{mmy or
dependence cannot produce an accurate definition; they can only mislead.
“The evidence presented in this study indicates that regional dlffcrcf\ccs in
women'’s rights resulted from ideological consideral.ion.s as well as social and
economic factors. For women living in the late colonial and carly national
periods, the structure of a legal system became significant for determining
their property rights. In particular, the presence of a separate coun_agcham
cery spelied access to a set of rles and precedents favoring greater n e;l._en-
dence for women. In New York, Maryland, Virginia, and South Carolina,
chancellors applicd and developed a body of lnw allowing femes co\'en; t©
own separate property. Over time, the degree of mdcpcnd:ncc. granted to
women in these jurisdictions increased, and by the end of the period studied,
the right to separate property was exercised with relative ease. )
Given the historical relationship between the common law and wumcn;
property rights, colonies and states without separate courts of chancery cu_ul
not offer women the privileges they enjoyed under equity law. In Connecticut
and Massachusetts, courts struggled with the question of the l:gahl.)"h of
separate estates in the early decades of the ninetcenth century. \‘Vlt?m'u( cither
a chancery court or a legislarive assignment of specific jursdiction over
trusts, the New England judiciary felt unable 1o assist women in }“OId"‘g
property free from the control of their husbands. In addition, women in early
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reign of Charles I, the common law still allowed widows dower in both kinds
of property® At that time men could bequeath only one third of their
personal estates, called the “dead man’s share,” to persons outside their
immediate families. Qne-third. descended automatically to_the widow as
dower, and one-third went to the children, During the latter half of the
seventeenth century, however, the rules on testamentary rights and dower
began to shift. By 1700 in most areas of England, men exercised full rights to
bequeath all of their personal property to whomever they pleased. The rights
of their wives to dower in personal property ended as a result of the new
liberal attitudes toward testamentary rights.

Blackstone wrote, “We cannot trace out when first this alteration began.”*
His difficulty in discovering the date was undoubtedly a result of the major
role played by local customs in determining the dower shares of English-
women. In some areas of England men long had possessed the right to
bequeath personal property, and in others the shift occurred at various times,
prompted by new attitudes toward devising.3' In yet other areas the old
common law rule restricting bequests persisted until changed by act of
Parliament. Blackstone noted that in three areas, York, Wales, and London,
the rule lasted “dll very modern times.” Statutes eventually unified all of
English law on dower. New laws passed for York in 1693, for Wales in 1696,
and for London in 1725. “Thus is the old common law now utterly abolished
throughout all the kingdom of England, and a man may devise the whole of
his chattels as freely, as he formerly could his third part or moiety.”3*

Although it was impossible for Blackstone to designate a single date as the
time of change in the dower laws of England, it is possible to be quite specific
on this point for the American colony of Connecticut, by comparing the laws
enacted on dower during the seventeenth century. In Connecticut, the stat-
utes printed in 1656 included a rule on dower that allowed widows a share of
both real and personal property. After noting the rights of a widow to dower
in the real property of her husband, the law read, “And it is further Ordered,
That every such wife, as before expressed, immediately after the death of her
husband, shall have interest in, and unto, one third part of all such Money,
Goods and Chattels, of what kind soever, whereof her husband shall dye
possessed, (so much as shall be sufficient for the discharge of his Funerall,
and just debts, being first deducted) to be allowed, and set out to her (as
before appointed) for her Dower”33 In 1656, then, dower in Connecticut
followed the general English practice of the early seventeenth century. By
1673 the law had changed, and widows no longer possessed dower rights to

personal property. An edition of Connecticut laws published in that year
stated that widows should receive dower in one-third the real propery of

their deceased husbands, with “the remainder of the Estate to be disposed
according o the will of the deceased.”** After 1673, men in Connecticut
were entitled to bequeath all of their personal property to whomever they
pleased, free from the dower rights of their wives.

In most of the other American colonies, dower in real property only was
the rule by the beginning of the cighteenth centuty.?s Two colonies did not
follow England in this arca of the law, however. Maryland and Virginia
continued to grant dower in personal property throughout the period studied.
The situation in Maryland remained fairly straightforward, but in Virginia
the designation of slaves as real property for the purposes of descent created
an odd twist in the law.

MARYLAND RULES

"I colonial Maryland the law of inheritance developed in a manner that was —

particularly beneficial to widows. Wives there never lost their right to dower
in personal property, including slaves. Men could bequeath only the “dead |
man's share” or one-third of their personal estates. In accordance with
traditional common law guidelines, one-third of the personalty a man owned
descended to his widow and one-third descended to his children ahs‘o-/j
lutely3

At the end of the eighteenth century a challenge arose to the Maryland
dower law. In the case of Griffith v. Griffith’s Executors (1798), the courts were
asked to examine state policy concerning widows” dower rights.37 The plain-
&iff, Mrs. Griffith, complained in her statement to the court that her husband
had granted no part of his personal property to her in his will. Her devises
consisted entirely of real property. She asked that dower in the personal
estate be assigned to her. As for the real property, she claimed to be content
with the will.

The heirs of Mr. Griffith disputed the request by his wife for a half-and-
half disposition, and as a result there exists a detailed discussion of English
and Maryland dower laws by contemporary jurists. Counsel for the widow
noted that since the earliest days of setdlement, Maryland courts had granted
widows dower in both kinds of property. He cited several stanutes, beginning
in 1638 and ending in 1720, all granting widows rights 10 personal propercy.
He also noted that inheritance statutes of 1704 and 1715 specifically gave the
widows of testate men dower in personalty, by allowing them the right to
choose between dower and bequests of chattels. Opposing counsel disagreed
with this analysis, claiming that seventeenth-century Maryland statutes on
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dower were unclear. He argued that because the colony was required to
follow English law, Maryland widows had lost their right to dower in personal
property at the same time as Englishwomen. He dismissed the eightecnth-
century statutes as “mistaken in the law, which is no uncommon case,” and he
advocated a rejection of all provisions allowing widows both kinds of dower
propenty3* To recognize dower rights in personal estate would be inconsis-
tent with the legal traditions of Maryland and the mother country, he argued.

In a key decision for women, the Court of Appeals ruled in favor of the
request made by Mrs. Griffith. The justices believed that the Maryland
statute of 1704 had delineated the right of widows to dower in personal
property, even if common law provisions in the previous century had been
equivocal. In passing judgment, however, the court expressed its belief that
English common law rules of the seventeenth century had granted widows
dower in personalty. Justice William Pinckney wrote that when the first
scttlers came to Maryland, they brought the laws of England with them. One
of those laws granted widows dower in personalty, and the law was never
revised in the colony, “although in England it was undergoing gradual alter-
ations.” In Pinckney’s eyes, “The change of the law in England could have no
influence on it here—It was not changed by an act of parliament, or suddenly
changed; it altered imperceptibly and silently. The colonists being far re-
moved from the mother country, either did not know of this change, or did
not choose to follow it; and it is clear that they were not bound to follow it.39

The Maryland laws granting widows dower in personal property gave to’
women a more equitable share in family estates than they possessed else- }
‘where. Maryland law placed slaves in the category of personal property, and
therefore the benefits were considerable.s® Women in Maryland retained {
absolute control aver a certain portion of the personal wealth of their fami=
lies. Their ability to bequeath it gave to a certain class of Maryland matrons

| significant power within the family.

TN

The bencfits women derived from the Maryland dower law are demon-
strated by the casc of Hopewell Hebb, a resident of St. Mary's County whose
husband died in 1758. Mr. Hebb wrote a will in which he divided all of his
estate, both real and personal, among his wife and children. Mrs. Hebb,
displeased with her share, decided to exercisc her rights under the law. She
accepted the devises given 1o her of real property, but asked for dower in the
personal estate. Mr. Hebb had bequeathed certain slaves to his wife for the
length of her lfe only, and it was this disposition that Mrs. Hebb apposed. By
demanding dower she gained an absolute title 10 one-third of her deceased
husband's slaves, including the right to bequeath them at her death, When
Hopewell Hebb died in 1773, she gave three slaves to her daughter Gracy, |

v 4

S

four slaves to her daughter Ann, twenty pounds sterling to her daughter
Priscilla, and the remainder of her considerable estate to her son, Vernon.
The uneven nature of the bequests demonstrates the desire of the widow to
control the descent of family property. She clearly favored some children over
others and expressed her feelings through her will.+'

‘The Maryland dower rules benefited women from the earliest years of
settlement. In the Chesapeake, women possessed more rights to the estates
of their deceased husbands than in any of the other colonies studied. It is
particularly interesting to find this special regard for the dower rights of
Maryland widows in light of research on the status of women in the Chesa-
peake. In a pathbreaking article, Lois Green Carr and Lorena S. Walsh
demonstrated that Maryland women possessed a high status in the seven-
teenth century, primarily because of their small numbers. The value attached
to women as wives and mothers, in combination with early death rates for
men and the absence of male-dominated kinship networks, meant that hus-
bands in Maryland were more willing to bequeath large estates to their wives
than were Englishmen. Thus husbands frequently gave their widows full
powers of control over both property and children.+*

Although Carr and Walsh. found that the pattern of favaring wives over
chitdren and collateral kin was weakening by the end of the seventeenth
century, their conclusions are still useful for understanding the meaning of
the Maryland dower law. It appears that in the Chesapeake, men willingly
accorded extensive property rights o their wives, and also tailored colony
laws to fit their attitudes. When the need for favoring women changed as
demographic problems disappeared in the late seventeenth century, the laws
remained the same. Thus Maryland wives were able to retain the right to
dower in personal property when other colonial women could not. In this
case, the reluctance of lawmakers to change statutory provisions worked for
the benetit of women.

VIRGINIA RULES

( Like their neighbors in Maryland, Virginians guaranteed widows a dower
share in personabpropert, although in the st decades of sertlement there
| wix apparently some confusian over the exact meaning of a widow’s thirds.
| Initall, Virginians filed to define dower by statute. They relied instead on
. " custom or the common 1w to guide cxceutors or administrators, family

members, and court officials in distributing the estates of the dead. In 1664

the General Assembly acted to end the resulting confusion by enacting a law
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to define dower. The statute, “An Act concerning Widdows thirds,” noted
that doubts had arisen about the proper way of apportioning dower. To end
confusion, lawmakers stated that all real and personal property was subject to
dower claims. In assigning real property, clearcd and wo S
housing were o be divided into thirds, with taking her choice
among the three parcels first. By th embly attempted to
obviate difficulties over apportioning the widow’s share in cases of intestacy,
when the will was unclear, or, one assumes, when the widow renounced the
will and asked for her thirds instead.

NW”T*E:’:WSMMM its definition of dower by restricting
the Widows share of personal property io 4 child’s portion if fore thas
children Survived their father, A widow stil received icd of the rea
property, “to bee equally divided as to houseing, fericed grounds, orchards,
woods, and other valuable convenienices” As the Statute specified, “In case
the husband make a will that he hath it in his power to devise more to his wife
ﬂuﬂax_iﬁgmw%in lesse."# Again, in 1703, the asscmbly
made further refinements in fts deRnition. At that time, lawmakers chose to
make a distinction between the legal share of an intestate’s wife and the
minimal share a husband had to leave his widow if he wrote a will. The
intestate's-wife received the right to a full third of her husband's persoma!
gardless of the number of surviving children, The.wife of 2 man
WES i ly to a child’
ing child

‘provisions ad t-be made: tn addition, for the-first tine a Virgi

inheritance ficluded the-common law rule that a childless widow had rights
to half her husband’s real and personal property. Presumably, before 1705
such a division was enforced by custom only. Anoth

the statute of 1705 for v Wz se giving
*in'The Tansion house” until heirs assigned dower,

days allowed by English law.ss
Even after England's Parliament had enacted a statute to deny women
dower in personal property, Virginia widows continucd to benefit from the
older definition of their thirds. The year 1705 did mark a decline in widows’
rights, however. At that time Virginia lawmakers took the unusual step of
defining slaves as real property for the purposes of inheritance.%® The,
believed that the best way of preserving valuable plantations in a slaveholding]
economy was to allow property owners to create cntailed estates of both land
and slaves. Only by defining slaves as real property could such an end be
realized, for personal property could not be entailed under the rules of
English property law. In addition, given the existence of primogeniture in |

\

\
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Virginia, lawmakers also were acting 1o ensure that the sons who gained the
land received the slaves needed to work it; the statute of 1705 gave the eldest
son the right to inherit all of his father's slaves. According to C. Ray Keim,
the General Assembly’s motivation was to ensure the orderly transmissiun of
essential slave labor 1o eldest sons along with patrimonial estates.#” The
statute did not, however, go so far as to ignore the common law rights of the
younger children to distributive sharcs in their father’s personal property. It
required the eldest son to compensate his siblings for the value of their shares

rginia statutes allowing widows dower in personal property also may have
figured in the decision to redefine the nature of slave property. Having
decided to continue the widow's thirds in personalty, the assembly still was
unwilling (o allow women absolute control over valuable slave property. A
compromise—granting women the use of slaves for life, but not the right to
sell or bequeath them—solved the lawiakers” dilemma. Perhaps most i~
portant, the [aw protected slaves from transfer to another family unit should a
widow decide to re er new husband could use the slaves he held in

i but he could not alienate them. At the death of his wife, he

predeceased her, she retained control over her dower slaves as well as her
lands.

Virginians approved of their experiment in defining slaves as real property.
In 1727, when assemblymen enacted a second statute on the point, they
abserved that the law of 1705 “hath been found by experience very beneficial
for the preservation and improvement of estates in this colony"+* Despite the
utility of the statute, however, numerous legal problems had arisen from the
odd redefinition of slave property. With an eye toward correcting them, the
assembly attempted to clarify its definition by explaining in what ways slaves
were still to be regarded as personalty. Wﬂmﬂ«
realty only for the purposes of creating Shtlls, enduwing widows, and trans-

" minimg famity wealth to heirs. I —

. One apparent misundersianding that arose from the earlier statute con-
cerned the right of husbands to slaves brought into marriage by women
martying for the first time. Some courts claimed that men marrying single
women as well as widaws gained only a life estate in their wives’ slaves, and
not the right to sell or bequeath that property. To dispel the misconstruction,
the lawmakers ordered “that where any feme sole is or shall be possessed of

| any slave orsaves, 2 of her own proper lave o saves, the same shall accrue

to, and be absolutely vested in the husband of such feme, when she shall

//marry."*” “The slaves bequeathed or conveyed 10 a feme covert also became

O SR, |

i
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her husband’s property. That is, only dower slaves were real estate, nat all
staves owned by women.

The attempt to clarify this confusing area of the law did not, ultimately,
succeed. According to the Virginia assembly, its experiment eventually
proved disastrous. In 1748 it enacted  law making slaves personal property
for all purposes.5°A5 @ jomnt committee of the Governor’s Council and
embers of the House of Burgesses later described the decision, “This last
act [1727] being in the first part explanatory, was productive of many suits; it
was thought to look back 10 the first law made twenty-two years before,
destroyed old titles, and created new, and was attended with such doubts,
variety of opinions, and confusion, that new points are even yet started, and
undetermined.”* Continuing litigation had forced Virginia lawmakers to
acknowledge that their ill-advised reform created more evil than good and
must be ended. Moreover, in many instances it had proved impossible to
entail slaves without actually reducing the value of the settled property. Some
estates became “overstocked” with slaves, and on others entailed slaves could
not, over time, be distinguished from slaves held in fee simple. Resettling
slaves became dangerous to owners who later needed to prove the slaves were
entailed. And creditors, who still could seize entailed slaves, often were
defrauded of their just debts when slaves could not be identified properly.s

The assembly’s decision to change its definition of slave property did not
affect widows’ dower rights. A statute on duwer enacted at the same time as [}
the law making slaves personal property safeguarded the interest of wid-
ows.53 But it also carefully noted that despite the redefinition of slaves as
personal estate, widows would not gain absolute rights ta their dower slaves, .

only terest in the slaves they r
ownership Such a distinction was essential, the lawmakers believed, “
prevent the ruin which would otherwise soon happen to some of the besx
estates here, by widows marrying second husbands, and carrying with them a
property in so many of their first husbands slaves.”s¢ The statute also re-
tained a provision giving heirs at law the right to widows® dower slaves as well
as the other slaves of their fathers. Thus the assembly sought to retain what it
perceived as the specific benefits of defining slaves as real property for the
purpose of inheritance, while ending the disadvantageous effects of a general
definition.

Despite such a goal, the English Privy Council repealed both statutes.
English officials continued to believe in the efficacy of atiaching slaves to
land, and therefore they followed the recommendation of the Virginia licu-
tenant governor, William Gooch, to repeal the laws.s5 Only with the Revolu~

.

d as dower rather than nbwlun:

asthey dld o other personat property: the assembly continued to give widows \ |

to define slaves s personal property
_to define sl anal property
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tion did Visginians find release from the problematical Jegal experiment of
their ancestors. In 1776 the assembly enacted “An Act declaring tenants of
lands or slaves in taille to hold the same in fee simple,” and in 1792 it moved

“Although slaves became personal property by
ot gain absolute rights to dower slaves, as they did in neighboring Mm land.
Statutes on women's inheritance rights continucd to specify widows' life
estates in siaves, Moreover, the new definition of slaves s personal property
resulted in an adverse judicial decision on dower in McCargo ~. Callicott
(1811), in part because the revised statute on widows' rights did not state
explicitly that widows had dower rights in slaves.? Instead, it simply gave
them a life interest, The omission of the word “dower” caused the Court of
Appeals to rule that upon remarriage, widows lost to their second husbands
their life interests in the slaves of their first husbands. A man gained com-
plete control over the slaves his wife brought into martiage, including the
right to dispose of them by will during the life of the widow. If the second
husband died intestate, his wife could take only a third share in her own
dower slaves from the first marriage. The decision contradicted traditional
learning on dower, for at the death of her second husband, a woman had
always received her interest in the dower lands she brought to the marriage.
In addition, by granting widows life interests in slaves rather than absolute
rights in the first place, the colonial assembly had sought to prevent the evil of
separating widows’ slaves from their lands.

Tn McCargo v. Callicott, counsel in favor of the widow's dower right argued
that scparating slaves from lands was opposed to sound public policy. He
admitted that dower in staves presented a difficult problem to families as well
as 10 the law, But, he claimed, defining slaves as real estate allowed sccond
husbands certain significant rights to use siave property, without terminating
the widow’s interest in her former husband’s estate. She retained the ability
to keep the property of her deccased husband together, for her own sake and
the sake of her children. He concluded forcefully, “OF what use would her
dower lands (which, it is admitted, survive to her on her second husband’s
death) be, without slaves to work them?” The counselor refused to admit that
prerevolutionary customs in widows' thirds had been changed by the statutes
enacted in 1792. He claimed, “The uniform practice before the revolution
was for the widow 10 hold her dower slaves for lfe, notwithstanding her
second marriage. . . . Neither is the law aitered in that respect” But the
countering points of the opposing counsclor won the unanimous approval of
the Court of Appeals. He noted astutely, “Since the act declaring staves to be
personal estate, they arc not, properly speaking, held as dower. The legisia-





image5.jpeg
156 PROVISIONS FOR WIDOWS
~

ture has cautiously avoided using that word; instead of which its language is,
that the wife shall have ‘the use, for her life, of such slave as shall be in her
share” This does not prevent her disposing of such use to her second
husband, which she does by the marriage.”s¥

Despite such a clear delineation of the problems created for widows by the
wording of the new statute, the legislature did not revise the law. It must have
made the decision to remarry a more difficult one for some young widows.
But ultimately more important than the postrevolutionary restrictions on
remarriage in Virginia was the state’s continuing commitment to granting
widows a dower share of personal estate. Had cither Virginia or Maryland
prevented widows from claiming slaves along with land, that “great privilege”
of Anglo-American law—dower—would have been reduced significantly. In
a plantation society, labor-scarce except for the workers kept in bondage,
women needed dower in slaves to ensure their financial security. Rules on
inheritance in the early Chesapeake reflected recognition of that need by
giving widows strong rights to both fand and slaves.

SOUTH CAROLINA AS THE EXCEPTION
If one accepts the premise that the Chesapeake colonies granted widows

dower in slaves because in a plantation sacicty it was necessary to do so, the
fact that South Carolina did not follow their example needs explanation. In

South Caroling, despite 4 strong slaveholding tradition among the wealthier_,

settlers and an economy based almost solely on slave labor, widows receive
dower only in real property, and slaves nover were reclassified ToTall o
that category, e e =
One reason for the difference between the South Carolina laws on dower
and those of Virginia and Maryland may lie in the later settlement of the
Carolinas. By the time Charles II granted a charter 1o the proprietors of
Carolina in 1669, the Chesapeake assemblymen already were revising their
first inheritance procedures. When South Carotina produced its first full
code oflaws in 1712, England ed ule on dower by
everywhere except in London. Given the fact that of all the colonies
, South Carolina was most dedicated to recreating the legal system of
the mother country, it is not surprising that the colony defined dower as a

one-third share of the rea]

ensure widows adequate support. They,did so, in part at least, by relying on
%, in part at least, by relying
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_two-thirds allowed th

wills with limitations, joint nd marriage senlements. All of

Wad_the double-advantige of ensuring support for widows while limiting
fx i {

mortality and morbidity rates that have been chronicled so well for the early
Chesapeake. According 10 John E. Crowley, a recent student of South Caro-
lina inheritance practices, a high rate of testation resulted from the demo-
graphic disruption. He found, for example, that nearly half of all decedents
with inventoried estates left wills in the early 17705 His rescarch on the
content of these wills highlights a number of points important to our under-
standing of dower in eighteenth-century South Carolina,

Crowley discovered unusually generous provisions for widows in South
Carolina wills. Over the Feriod from settlement to 1793, only 38 percent of
all 5 Teft their wives less than the equivaleat of dower, whereas almost
a share in the estate’s residue (usually the most

Valuable part of an estat

60

wM: af Jeast some pi  own outright r: e
Althougtrinitiaty plafiters were less generous 1o widows than merchants and

tradesmen were, the three groups became more alike in their testamentary
dispositions over time.®* Demographic characteristics of the population—the
young age of decedents and their wives, the absence of kin networks, and
childless martiages—must have figured prominently in the creation of this
testamentary pattern favoring widows. Lacking children and collateral heirs,
men chose to devise their property 1o their wives.

In writing wills, however, testators also may have been acting to avoid the
dangerous effects of intestacy. Under the English rule of primogeniture,
adopted in colonial South Carolina, the eldest son inherited all of his intes-
tate father's lands. If a man wanted to divide his estate more evenly amang his
children and avoid the effects of primogeniture, he had to do so either by
deéd iring his life or by will. In ad en_a man died intestate in
h Carolitia, his wite recéived one-third to on
her widow's share. The veal property she received only for. her life:. it de-
scendéd eventually to her hisband's heir at law, under the rule of primogeniz
tre. But pérsonal property, including slaves, she took absolutely. For a young
than, T6oking aeat To The probable remarriage of his widow, her absolute
ownership of much of his valuable estate in slaves was not attractive. He knew
that his widow’s second hushand could take those slaves as his own and sell or __
bequeath them to whomever he pleased. The children of the first marriage
ran the risk of losing their father's slaves unless he acted to prevent the loss by
writing a will. The high rate of testation in colonidl South Carolina may, then,
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indicate dissatisfaction with the law of intestacy, with regard to both primo-
geniture and widows’ rights.

Although husbands in South Carolina feared the consequences of their
widows’ remarriages, they did not slight their wives in their wills. Generous
provisions for widows attest to concern for their financial well-being and
trust in their ability to care for children. But one characteristic of wills in
South Carolina demonstrates that men were worried about the future distri-
bution of property they gave to women. According o Crowley, limitations
appear often in the wills of colonial South Carolina husbands, particularly
those of planters. Such conditions on an inheritance might include eventual
descent to a child or other heir of the legatee. Most important, a limitation.
prevented a second husband from gaining absolute ownership in the prop-
erty; a man who contemplated his wife’s remarriage could give her property,
but at the same time provide for its eventual descent to his own children. The,
advantage of such a testamentary disposition over intestacy provisions was
significant.

Fathers as well as husbands employed limitations. melev discovered that
most dﬂlﬁl_n_eﬁlnheme ed pers

> oqual mmﬁcm IS Surprising, because
they agree with what has been discovered about testator behavior elsewhere.
‘What is significant about bequests to daughters in South Carolina wills is the
high incidence of conditional terms accompanying them, particularly if the
daughters were married. Accarding to Crowley, fathers attemped «

‘more common in South Carolina Khan in other colonies, owing to 0 the high
value of slaves combined with their definition as personalty. Although it is not
yet clear whether more women in South Carolina had marriage settlements
and jointures than women elsewhere, preliminary evidence points in that
direction. In any case, it is certain that reliance on trusts prevented some of
the adverse effects of granting women bequests of slaves, and some families
employed them for just that reason.

Out of a sample of 638 marriage settlements written in South Carolina
between 1730 and 1830, 456 (71 percent) specified the nature of the settled

property. Significantly, most settlements included personal property rather
than land, and a substantial number of deeds involved slaves. Of the deeds
that described setled property, fully 82 percent (372) included slaves;
28 percent (129) covered only estates in slaves. No ther type of property
is listed so frequently in the sertlements. It also appears that women and their
families saw the advantage of settling even small numbers of slaves for the
separate use of wives and widaws. Of settlements including only slaves,
32 percent (41/129) contained five slaves or fewer and an additional 19 per-
cent contained six to ten slaves.® The families and individual women who
designed these settlements realized the inherent problems in granting hus-
bands absolute control over personal property. They acted aggressively to
counteract them, and largely succeeded. With regard to widows’ rights in
particular, settlements could guarantee them the labor of at least their own
slaves if their husbands neglected to bequeath them additional ones in their
wills.

The role that marriage sertiements could play in protecting the slave
property of widows was recognized in Virginia by at least one individual,
Justice Coalter of the Court of Appeals. In 1813, while defending the Vir-
ginia rules on widows’ dower in slaves, he wrote, “1 should regret an alter-
ation in the law, 50 as to give a complete testamentary power, as in England. A
resort to marriage settlements is the consequence there, and soon would be
here. By this means, the wife is rendered more independent there, than she
was under the custom: she can make the house and bed of her husband as
uncomfortable as she pleases, and lose nothing by it: whereas, if he could, by
absolute gifts to his children, or by secking abroad those comforts he is
denicd at home, leave her pennyless at his death, she might find it her
interest to conduct herself better.”** Coalter could as easily have directed his
remarks to South Carolina, where marriage setdements represented a fully
developed area of the law and were employed more frequently than in

Virginia, if his own remark can be taken as a guide to usage.

Although South Carolina law did not allow dower in personal property,
families did develop effective ways of granting slaves 1o widows while pro-
tecting the property from second husbands. In fact, reliance on limitations
and trusts in South Carolina may have given widows there more protection
than dower provided in Maryland. Jn_the Chesapeake colony, widows had
absolute_tights to dower slaves, and therefore so did their second husbands.
Perhaps future investigations will reveal that women and their families in
Maryland took precautionary steps similar to those used in South Carolina to
protect their inheritances.

Intercolonial differences in dower and intestacy provisions for widows








